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William F. Caton
secretary
Federal Communications Commission
1919 M street, N.W., Room 222
Washington, D.C. 20554

Re: Ex Parte Presentation
MM Docket No. 92-265
Program Access

RECEIVED
'I:r25.

F!D8l4L_••rDl

Dear Mr. Caton:

On behalf of our client, the National Rural
Telecommunications Cooperative ("NRTC"), enclosed please find two
copies of correspondence sent to the following Commission
officials in connection with the above-captioned proceeding:

The Honorable Reed E. Hundt, Chairman
The Honorable James H. Quello, Commissioner
The Honorable Andrew C. Barrett, Commissioner
The Honorable Rachelle B. Chong, Commissioner
The Honorable Susan Ness, Commissioner
Meredith Jones, Chief, Cable Services Bureau
William H. Johnson, Acting Deputy Chief for Policy

Cable Services Bureau
James Olson, Chief, Competition Division

Cable Services Bureau
Nancy Markowitz, Senior Attorney, Cable S$rvices Bureau

Please ensure that this material is included .int}:i~public
record of this proceeding. Should you have any qu&si1itens, please
feel free to contact the undersigned.

Enclosures

Sincerely,

~
Richards

No. of cop. fec'd O:J-t
UstABCDE
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The Honorable Reed E. Hundt
Chairman
Federal communications Commission
1919 M street, N.W., Room 814
Washington, D.C. 20554

Re: Ex Parte Presentation
MM Docket No. 92-265
DBS Program Access

Dear Chairman Hundt:

(202) 434-4210

RECEIVED

fOOT! 5.

On September 28, 1994, representatives of Home Box Office
("HBO") submitted for inclusion in the public record of the
above-captioned proceeding a letter, dated September 12, 1994,
from Larry P. Carlson, President, HBO Satellite Services.
Mr. Carlson's letter is directed toward Members and Affiliates of
our client, the National Rural Telecommunications cooperative
("NRTC"), who are participating in NRTC's Direct Broadcast
Satellite ("DBS") project. The letter purports to explain why
NRTC is precluded, as a result of Time Warner's exclusive
arrangement with USSB, from obtaining HBO programming from Time
Warner.

In his letter, Mr. Carlson claims that "everyone stands to
benefit" through Time Warner's grant of "limited exclusivity" to
USSB. According to Mr. Carlson, USSB's "open retail policy"
provides NRTC's Members and Affiliates with an opportunity to
participate in the distribution of HBO and other Time Warner
proqramming.

From NRTC's perspective, there is nothing "limited" about
the grant of exclusivity by Time Warner to USSB. NRTC, as a
multichannel video proqramming distributor ("MVPD"), is
completely blocked from obtaining programming from Time Warner
for distribution YiA DBS from the 101 0 orbital location. If NRTC
seeks to distribute HBO programming, NRTC must deal with USSB.
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Accordingly, the Time Warner/USSB arrangement is in violation of
the Program Access requirements of the 1992 Cable Act, which
prohibit arrangements that prevent an MVPD (~, NaTC) from
obtaining satellite cable programming (~, HBO) from any
satellite cable programming vendor in which a cable operator has
an attributable interest (~, Time Warner) for distribution to
persons in areas not served by a cable operator (~, NaTC's DBS
territories). 47 U.S.C. 548(C) (2) (C).

USSB's so-called "open retail policy" does not justify Time
Warner's refusal to make its programming available to NRTC.
There is nothing "open" about this policy. Anyone wishing to
distribute HBO from the 101 0 orbital location mY§t go through
USSB. There are no exceptions to this rule. This is not an
"open" distribution policy, but a programming bottleneck created
by a vertically-integrated satellite cable programming vendor in
violation of the 1992 Cable Act.

Rather than providing access to programming for NaTC and
other MVPDs, as required by 47 U.S.C. 548(c)(2)(C), Time Warner
granted program exclusivity to USSB. USSB, in turn, created a
mandatory agency structure for sub-distributors. As a result of
the Time Warner/USSB exclusivity arrangement:

• Any NaTC Member or Affiliate distributing HBO must be
an agent of USSB.

• The NRTC Member or Affiliate's HBO customer will
effectively belong to USSB.

• USSB and HBO will have access to the NRTC Member or
Affiliate's subscriber names and addresses.

• with access to subscriber names and addresses, USSB/HBO
will be positioned to market around the agent and,
Ultimately, to gain control of the subscriber.

• The Time Warner arrangement with USSB is not "consumer
friendly:" two separate invoices will be required for
the subscriber to obtain both DirecTv programming and
USSB programming.

• Because NRTC's Members and Affiliates are local, and
USSB is not, customer service problems will often
become the sole problems of the NRTC Member or
Affiliate.

We urge the Commission to reject Time Warner's attempt to
circumvent the Program Access requirements of the 1992 Cable Act.
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NRTC and other MVPOs have a statutory right to obtain satellite
cable programming directly from vertically-integrated cable
programmers for distribution to persons in areas not served by a
cable operator. Violations of this provision are not justified
by HBO's unjustified claims of "limited exclusivity" and "open
retail policies."

Copies of this letter are being provided to the Secretary
for inclusion in the pUblic record of this proceeding. Should
you have any questions, please feel free to contact the
undersigned. Your attention to this matter is appreciated.

cc: William F. Caton

Sincerely,

~~
(;'ohn B. Richards


